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I. Preface and Summary of the Amendment to the Antimonopoly Act in 2013 

In this paper, I carry out a study on the Amendment to the Antimonopoly Act in 

2013 (hereinafter referred to as “the New Amendment”), which abolished the 

Hearing Procedure system for administrative appeal1 administered by Japan Fair 

Trade Commission (hereinafter referred to as “the JFTC”). The New Amendment is 

promulgated on December 13th, 2013, and will be put in force in 2014 or 2015. 

Nevertheless, as many economic law scholars point out, the New Amendment raises 

a number of problems, especially procedural issues. I thus focus on these problems 

below. 

The New Amendment can be summarized into three following main points. First, 

the Hearing Procedure System for administrative appeal administered by the JFTC will 

be abolished2. Also, Article 85, item (i)3of the current Act, which provides for 

appellate jurisdiction of the Tokyo High Court over the JFTC’s administrative orders, 

will be abolished. In addition, Article 804, which sets out the substantial evidence rule 

                                                      
1 It can be understood as an administrative tribunal system within the competition authorities. 

2 The relevant provisions are to be found from Article 52 to Article 68 as well as in other relevant 

provisions of the current Antimonopoly act. 

3 Article 85 item (i) of the current Antimonopoly Act provides as follows:  

“ The jurisdiction of the first instance over any action or suit falling under any of the following items shall lie 

with the Tokyo High Court: 

(i) Action for the judicial review of an administrative disposition defined in Article 3, paragraph (1) of the 

Administrative Case Litigation Act in connection with decisions of the Fair Trade Commission (excluding action 

defined in paragraphs (5) to (7) included in the same Article).” 

4 Article 80 of the current Antimonopoly Act provides as follows:  

“(1) If a finding of fact made by the Fair Trade Commission in an action provided for in Article 77, paragraph (1) 

is based on substantial evidence, it is binding on the court. 
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dictating that fact findings made by JFTC is binding on the court if established by 

substantial evidence, will be abolished by the New Amendment. Moreover, Article 

815 of the current Act, imposing limits on submitting new evidence6, will be 

abolished.  

Second, Article 85, 86 and 87 of the New Amendment provide that, with respect to 

appeals against cease and desist orders issued for the violation of the Antimonopoly 

Act, the Tokyo District Court will have exclusive jurisdiction over such appeals against 

the JFTC’s administrative orders, and trials and judgments will be held by a panel of 

three or five judges. Such provisions are aiming at ensuring judicial expertise of the 

court. 

Third, concerning the hearing procedures which the JFTC conducts prior to issuing 

an cease and desist order, in order to enhance administrative procedures prior to the 

issuance of a final administrative order, the New Amendment contains relevant 

provisions for presiding hearing officers, explanations of the content of an 

anticipated cease and desist order, and inspection and transcription of evidence of 

facts found by the JFTC.  

With respect to the reform of hearing procedures presided over by designated 

                                                                                                                                                        

(2) The court shall decide whether or not the substantial evidence provided for in the preceding paragraph 

exists.” 

5 Article 81 of the current Antimonopoly Act provides as follows: 

“(1) A party may offer the court new evidence relevant to the case only provided that the reason for which a 

party offers new evidence in connection with a facts found by the Fair Trade Commission must fall under either 

of the following items: 

(i) that the Fair Trade Commission failed to adopt the evidence without justifiable grounds; 

(ii) that it was impossible to present the evidence at the hearings of the Fair Trade Commission, and there was 

no gross negligence on the part of the party in failing to present such evidence. 

(2) Concerning the offer of new evidence provided in the conditions of the preceding paragraph, the party 

seeking to introduce the evidence must prove that the evidence falls under any of the items of the preceding 

paragraph. 

(3) If the court finds there to be grounds for a party to offer new evidence as provided in the condition of 

paragraph (1) and it is necessary to examine such evidence, the court shall remand the case to the Fair Trade 

Commission and order it to take appropriate measures after examining such evidence.” 

6 It stipulates that a party may present the court new evidence relevant to the case where the JFTC failed to 

adopt the evidence without justifiable grounds. 
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officers7, the following five points should be noted. First, regarding a presiding officer 

in charge of a hearing procedure8, the New Amendment provides that a hearing 

procedure should be presided over by an officer (a designated officer; the so-called 

“procedural officer”) designated by the JFTC for each case. Second, regarding 

explanations by investigators9, the New Amendment provides that, the designated 

officer should have investigators and other officials engaged in the case provide 

explanations of the content of an anticipated cease and desist order10 for a party 

attending the hearing11. Third, regarding appointment of representative12, the party 

concerned may appoint a representative during hearing procedures, pursuant to the 

New Amendment. Fourth, regarding statements of opinion and inquiry of 

investigators at the hearing13, the party concerned may attend the hearing, state its 

opinions, submit evidence, and with the permission of the designated officer inquire 

investigators14. Fifth, regarding preparation of records and reports by the designated 

officer15, the New Amendment provides that the designated officer should prepare a 

written record of the minutes of the hearing, including statements of opinion by the 

party attending the hearing, and that the officer should also prepare a report listing 

the contentious issues pertaining to the hearing. The written record and report 

should be submitted to the JFTC. The JFTC should, pursuant to the New Amendment, 

take into proper consideration the written record and report submitted by the 

designated officer, before making a decision on the cease and desist order. 

Next, with respect to inspection and transcription of evidence of facts found by the 

JFTC16, the following two points should be noted as well. First, regarding inspection 

of evidence, the party concerned may inspect the evidence establishing the facts of 

the case found by the JFTC during the period from the time the party received the 

hearing notice until the end of the hearing. Second, regarding transcription of 

evidence, among the evidence subject to inspection, the party may request a 

                                                      
7 Article 49 et seq. of the New Amendment. 

8 Article 53 of the New Amendment. 

9 Article 54, paragraph (1) of the New Amendment. 

10 It should include content of anticipated cease and desist orders, facts found by the JFTC, application of 

applicable laws and regulations to such facts, and main evidence. 

11 It means the anticipated recipient of the cease and desist order. 

12 Article 51 of the New Amendment. 

13 Article 54, paragraph (2) of the New Amendment. 

14 The party may choose to present written statements and evidence instead of attending the hearing. 

15 Article 58 and 60 of the New Amendment. 

16 Article 52 of the New Amendment. 
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transcript of the material submitted by the party itself and that of recorded 

statements provided by the party's employees. 

To better understand the preceding explanations, refer to the diagram below.
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               Source: JFTC’s website, http://www.jftc.go.jp/en/pressreleases/yearly-2013/Dec/individual131209.files/Attachment2.pdf 

http://www.jftc.go.jp/en/pressreleases/yearly-2013/Dec/individual131209.files/Attachment2.pdf
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II. Abolition of the Hearing Procedure System for administrative appeal  

1. Discussions on the procedural fairness under the Japanese Antimonopoly Act in 

Japan 

As regards the discussions so far on the revision of the JFTC’s Hearing Procedure 

System, they can be roughly divided into three categories: ① the so-called 

“argument for abolition of the JFTC’s Hearing Procedure System,” which means to 

abolish the JFTC’s Hearing Procedure System, and to have complaints against the 

JFTC’s administrative orders be filed to and considered by the court in litigation; ②

the so-called “argument for return to the ex ante Hearing Procedure System,” which 

supports the re-adoption of the ex ante Hearing Procedure System17; ③the so-called 

“argument for maintenance of the current system,” which asserts that the current ex 

post Hearing Procedure System18 works fine and needs no changes. 

First, concerning ①the “argument for abolition of the JFTC’s Hearing Procedure 

System,” due to the reason that the System has been denounced for the JFTC’s 

playing its dual roles as both prosecutor and judge, and that there may be a problem 

of the lack of “procedural fairness,” the argument suggests that the JFTC’s Hearing 

Procedure System should be abolished, and the JFTC’s administrative orders should 

be appealed directly to the court of the first instance. The New Amendment stands 

for the position of this argument. 

Second, concerning ②the “argument for return to the ex ante Hearing Procedure 

System,” the argument asserts that, in the ex ante Hearing Procedure System, the 

JFTC would hear statements from entrepreneurs prior to issuing an order, and the 

system allows the JFTC to apply its specialized knowledge so as to make prudent and 

sophisticated decisions. Besides, compared to the ex post system, the ex ante system 

provides more extensive protection of procedural rights. An official report (June 26, 

2007, the Cabinet Office), published by the round-table conference on the basic 

issues of the Antimonopoly Act held by the Chief Cabinet Secretary, also supports the 

ex ante Hearing Procedure System. In addition, many competition law scholars and 

practitioners agree on this argument. 

Third, concerning ③the “argument for maintenance of the current system,” the 

                                                      
17 It means a hearing procedure held prior to the issuance of the JFTC’s recommendation. 

18 It means a hearing procedure may be held afterward in order to review a JFTC’s order issued to a 

party, who is dissatisfied with the order and appeals to the JFTC. 
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reason of this argument mainly lies in two aspects. One is that the current ex post 

system allows the JFTC to issue orders more rapidly than the ex ante system, and it 

also contributes to the decline in the number of hearing cases. The other is that, by 

maintaining the Hearing Procedure System, it has the advantage of allowing the JFTC 

to apply its specialized knowledge under the hearing procedure. 

In addition to the preceding arguments, Japan Federation of Bar Associations 

brings forward a proposal relating to a new system, where a party may selectively 

choose to initiate the hearing procedure or to directly file a lawsuit with the court 

when it wants to file a complaint against the JFTC’s order. This proposal, though as a 

possible solution, has potential problems. One of the anticipated problems is that, in 

the case that such proposed administrative review system was adopted, it would be 

likely that some entrepreneurs might file a lawsuit to the district court, while others 

engaged in the same case might choose to initiate the JFTC’s hearing procedure. In 

consequence, the decision by the district court might be different from that by the 

JFTC, though both decisions were on the same case. Such inconsistency is likely to 

result in considerable confusion regarding the discovery of facts in the case, and 

presents a potential danger that, though both parties filed an objection against the 

order, one might be granted relief from the order while the other might not. Another 

problem is that, if the lawsuit and the hearing procedure proceed simultaneously, 

administrative affairs would become more complicated and entangled, which might 

have adverse effect on the JFTC’s investigation, and might delay the JFTC’s hearing 

procedure. 

After discussions, it was decided that the New Amendment will abolish the JFTC’s 

Hearing Procedure System. So far, there has been severe criticism from business 

community that the JFTC’s hearing procedure lacks procedural fairness for the reason 

that, under the current ex post hearing procedure system, the JFTC has to determine 

the appropriateness of orders issued by itself, due to the inherent limitation of the ex 

post Hearing Procedure System. Moreover, concerning the political background of 

the New Amendment, Article 20, paragraph (1) of the supplementary provisions of 

the Amendment to the Antimonopoly Act in 200919 provides that, “Concerning the 

provisions relating to the current Hearing Procedure System, the Government of 

Japan shall undertake an overall review of the System, and conduct a study within 

fiscal year 2009. Necessary measures shall be taken based on the result of the study.” 

Also, the supplementary resolution attached to the preceding Amendment to the 

                                                      
19 Act NO.51, 2009. 
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Antimonopoly Act in 2009 states as follows20. “Concerning the provisions relating to 

the Hearing Procedure System, the supplementary provisions of the Amendment to 

the Antimonopoly Act in 2009 provide that the Government of Japan shall undertake 

an overall review of the System, and take necessary measures based on the result of 

the study conducted within fiscal year 2009. As to the result of the study, it indicates 

two possible options: one is to continue adopting the current Hearing Procedure 

System without amendment, and the other is to amend the Hearing Procedure 

System drastically, without returning to the ex ante Hearing Procedure System before 

the 2005 Amendment.” Besides, the Democratic Party of Japan, the ruling party at 

that time, urged to abolish the Hearing Procedure System in its manifesto. In 

response to these political changes, the New Amendment is intended to abolish the 

JFTC’s Hearing Procedure System and confer the court with the jurisdiction over 

appeals against the JFTC’s administrative orders, aiming to address the criticism 

regarding the fairness of the procedure. Nevertheless, the New Amendment faces 

new criticism that the JFTC’s loss of quasi-judicial authority is likely to jeopardize the 

raison d'être of the JFTC, an independent administrative commission whose 

independence in exercising authority is guaranteed by law.  

2. The JFTC’s independence with respect to its exercise of authority, and its necessity 

Originally, the grounds for providing the JFTC with the independent authority can 

be found in the following three points. 

The first point is that, a high level of political neutrality is required for the 

enforcement of the Antimonopoly Act. This point is clearly indicated in the reply 

given by the Director-General of the Cabinet Legislation Bureau Yoshikuni Ichiro in 

the House of Councilors’ plenary session on June 27, 1975. According to his reply, 

“the JFTC’s authority is concerned with professional areas, and requires fairness as 

well as neutrality. Therefore, it should not be affected by political concerns. Such 

nature of the JFTC’s authority accounts for the reason why Article 28 of the 

Antimonopoly Act provides for the JFTC’s independence with respect to its exercise 

of authority21. This argument was once put forward as a refutation against the 

argument questioning the constitutionality of the JFTC. 

                                                      
20 The House of Representatives’ Committee on Economy, Trade and Industry, April 24, 2009; the 

House of Councilors’ Committee on Economy and Industry, June 2, 2009. 

21 Article 28 of the current Antimonopoly Act provides as follows. “The chairman and commissioners 

of the Fair Trade Commission exercise their authority independently.” 
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The second point lies in the highly-specialized knowledge required for the 

enforcement of the Antimonopoly Act. Needless to say, the Antimonopoly Act, also 

known as “the Constitution of economic law”, is a fundamental law establishing basic 

rules of economic activities in the free market society. Besides, the Antimonopoly Act 

comprises many highly abstract provisions. Professional and specialized knowledge of 

law and economics is thus indispensable when such provisions are applied to specific 

cases. In addition, as regards the enforcement of the Antimonopoly Act, there is a 

vital need to avoid risk of arbitrariness. Occasionally, the Antimonopoly Act and 

competition policy are inevitably concerned with the government’s economic policy. 

In view of this, it is deemed appropriate that a strained but healthy relationship 

should be maintained between the JFTC’s law enforcement and the government's 

intention, and that the JFTC should adopt a collegial system consisting of economic 

and legal experts in its decision-making process so as to enforce the Antimonopoly 

Act fairly and prudently. Consequently, the independence is necessary for those 

administrative organizations adopting a council system in the decision-making 

process.  

The third point is due to the fact that the JFTC is a quasi-judicial body. According to 

the official report published by the round-table conference on the basic issues of the 

Antimonopoly Act, independence and neutrality are important factors in the 

enforcement of the Antimonopoly Act. It should be particularly noted that, the fact 

that the JFTC is an independent administrative commission has been contributing 

substantially to the establishment of competition policy. And quasi-judicial functions 

performed by the JFTC are one of the main grounds for acknowledgement of the 

JFTC’s independence. Specifically speaking, the Antimonopoly Act is designed to 

regulate private rights and benefits of undertakings by the JFTC’s administrative 

orders, which are strictly requested to be issued under proper procedures. On this 

account, the JFTC’s administrative hearing procedures are designed to apply mutatis 

mutandis to court proceedings with respect to administrative affairs regarding the 

issuance of orders. Considering that the nature of quasi-judicial functions, as 

performed by the JFTC, inherently collides with direction and supervision by higher 

level administrative bodies (in the JFTC’s case, the Cabinet Office), it is deemed 

essential to provide quasi-judicial authorities with independence in exercising their 

powers and functions. Accordingly, the JFTC’s loss of quasi-judicial authority 

accompanied by the abolition of the Hearing Procedure System may carry the risk of 

jeopardizing the raison d'être of the JFTC as an independent administrative 

commission. Despite the above criticism, there are some independent administrative 

bodies in Japan with no administrative tribunals, such as Japan Transportation Safety 
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Board and Japan Consumer Commission. On the other hand, there also exist some 

administrative bodies which are not independent ones but have administrative 

tribunals, including Japan Radio Regulatory Council, Japan Patent Office, National Tax 

Tribunal, and Japan Financial Services Agency. In sum, there is no strict correlation 

between the existence of administrative tribunals and whether administrative bodies 

should be independent or not. 

3. Limitations of judicial review in terms of administrative discretion in decision 

making 

In addition to the risk of jeopardizing the raison d'être of the JFTC as an 

independent administrative commission, the New Amendment is problematic for 

two more reasons. The first reason is the concern that a shift from the Hearing 

Procedure System to actions for revocation of administrative orders may lead to the 

undesirable consequence that, the party concerned will be only allowed to claim in 

court that the order constitutes an abuse or excess of the JFTC’s discretion, but will 

not be given an opportunity to contest the appropriateness of the order anymore. 

This is because that, concerning actions for revocation of administrative decisions 

under the Administrative Case Litigation Act, it is provided as follows: “The court may 

revoke an original administrative decision made by an administrative body at its 

discretion only in cases where the decision has been made beyond the bounds of the 

body's discretionary power or through an abuse of such power22.”  

Generally speaking, as regards the appropriateness of administrative orders, an 

order is not subject to actions for revocation of administrative orders so long as it is 

within the discretion of the administrative body in charge. Many precedents also 

provide that, an order should be ruled in violation of the law only if it contains no 

findings of fact supporting its decision or evidently lacks appropriateness according 

to social norms, and is thus deemed to be an abuse or excess of discretion. By 

contrast, under the Hearing Procedure System, the JFTC may examine a wide range of 

factors involved in an order, including the appropriateness of the JFTC’s exercise of its 

discretion (i.e., whether or not the order issued by the JFTC is appropriate for the 

restoration of competition), even granted that the order is deemed to be within the 

discretion of the JFTC. On this account, the JFTC may modify part of the content of 

                                                      
22 Article 30 of the Administrative Case Litigation Act. 
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the original order in its tribunal decision23.  

Following the abolition of the Hearing Procedure System, the relevant special rules, 

such as the substantial evidence rule, will be abolished as well. Under the New 

Amendment, the proceedings applying to actions for revocation of the decisions 

made by other administrative bodies in usual administrative cases should also apply 

to actions for revocation of the JFTC’s cease and desist orders as well as other orders 

in the same manner. The court may review the facts on which the order is based, the 

application of applicable laws and regulations to such facts, and examine whether 

the JFTC has violated any procedural law or regulation when issuing the order, 

without being subject to the legal constraints such as the substantial evidence rule. 

In such case, even if the order is deemed to be within the discretion of the 

administrative body, such an order may still be revoked by the court in the action for 

revocation in certain circumstances. More specifically, as is the case in reviewing an 

discretionary decision made by an administrative body at its discretion in ordinary 

circumstances, the court may find the JFTC’s order constitutes an abuse or excess of 

discretion and thus revoke it due to its violation of the law, in the event that ① the 

order lacks significant findings of fact supporting its decision, due to the fact that, for 

example, the order is based on an erroneous finding of fact pivotal to the case, or 

that ②the order evidently lacks appropriateness according to social norms, due to 

the fact that, for example, the application of law to the findings of fact is apparently 

unreasonable. Generally, in the case of discretionary decisions, the first-time decision 

made by an administrative body is usually held in high regard, and the judicial review 

of such a decision by the court is limited and restrained. In short, cease and desist 

orders under the Antimonopoly Act, as is the case with other administrative 

decisions, are merely subject to the principles of judicial review of discretionary 

decisions, such as whether they are based on erroneous findings of fact, and whether 

they violate general legal principles, including the principle of equality, the principle 

of proportionality, and the principle of good faith.  

Additionally, it is hardly expected that abundant evidence would be submitted to 

the court, unlike those submitted under the Hearing Procedure System. Even granted 

that the court issues an order of explanation, the JFTC, as the administrative body 

issuing the order, is requested to submit only “the materials that clarify...the facts 

constituting the cause of the original administrative decision…and other grounds for 

                                                      
23 Article 66, paragraph (3) of the current Antimonopoly Act provides as follows. “(3) If there are 

grounds for the hearing request, the Fair Trade Commission shall issue a decision to rescind or modify 

all or part of the original order after the hearing proceedings have been completed.” 
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the original administrative decision24.” This potential deficiency in evidence is also 

problematic. 

4. Problems in relation to the exclusive jurisdiction of the Tokyo District Court 

The second reason why the New Amendment is problematic is that only the Tokyo 

District Court will be vested with the exclusive jurisdiction of the first instance after 

the abolition of the Hearing Procedure System. Is it possible for the Tokyo District 

Court with exclusive jurisdiction to deal perfectly with violations of the Antimonopoly 

Act, which require professional and specialized knowledge as well as flexibility?  

Under the New Amendment, it is provided that the first instance jurisdiction over 

actions for revocation of the JFTC’s cease and desist orders should be concentrated in 

the Tokyo District Court, on the grounds of ensuring the Tokyo District Court’s 

expertise in court proceedings regarding violations of the Antimonopoly Act. 

Consequently, it is expected that the Tokyo District Court will develop specialized 

expertise progressively. Besides, concerning the composition of the Tokyo District 

Court in the court proceedings, the New Amendment, focusing on the needs to 

examine these cases with more prudence than usual ones, provides as follows. In the 

Tokyo District Court, trials and judgments should be held by a panel of three judges, 

and, if necessary, may be held by a panel of five judges. In normal circumstances, as a 

general rule, a district court hears and adjudicates on cases by a single judge25. There 

are indeed no other examples of such legislation except the New Amendment, where 

civil or administrative district court of the first instance should hear and adjudicate 

on cases with a panel of judges. Moreover, with respect to the Tokyo High Court as 

the court of appeals, the New Amendment provides that trials and judgments should 

be held by a panel of three judges in general, and, if necessary, may be held by a 

panel of five judges. It can be thus understood that the New Amendment does take 

into account the needs to ensure that professional judgments under Antimonopoly 

Act can be made by the courts. 

As to the jurisdiction under the Administrative Case Litigation Act, so far an action 

for revocation of an administrative decision is subject to the jurisdiction of the court 

that has jurisdiction over the location of the defendant (i.e., the location of the 

administrative body). Besides, pursuant to the Amendment to the Administrative 

Case Litigation Act in 2004, though the court having jurisdiction over the location of 

                                                      
24 Article 23-2, paragraph (1), item (i) of the Administrative Case Litigation Act. 

25 Article 26, paragraph (1) of the Court Act. 
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the administrative body still has the jurisdiction over an action for revocation of an 

administrative decision in principle, the plaintiff may alternatively choose to sue the 

defendant in the district court which has jurisdiction over the location of the high 

court that has jurisdiction over the location of the plaintiff26. Such a provision is 

aiming to reduce the plaintiff's burden and provide people with the convenience of 

bringing actions to the nearby court. From this perspective, the New Amendment is, 

however, contrary to these aims. Concerning this issue, Japan Federation of Bar 

Associations has issued a written opinion, saying that, “although it is unavoidable to 

concentrate the jurisdiction in the Tokyo District Court as a temporary measure, it 

should be further examined in the future that other courts should have the 

jurisdiction to deal with these cases as well.” Also the Osaka Bar Association has 

stated in its announcement that, “from the viewpoint of protecting the rights of local 

citizens and entrepreneurs, we strongly demand that the New Amendment should be 

re-amended to include the district courts which have jurisdiction over the location of 

the high courts (at least the Osaka District Court).” In sum, there is still doubt about 

the Tokyo District Court having exclusive jurisdiction under the New Amendment.  

It is worth a comparison with jurisdiction under other laws. For example, regarding 

jurisdiction over intellectual property litigation, including lawsuits over patent rights, 

utility model rights, layout-design exploitation rights (mask work rights) and 

copyright of computer programs, these cases were under the jurisdiction of the 

district court that has jurisdiction over the location of the defendant (entrepreneurs), 

pursuant to the general rules under the Code of Civil Procedure in the past. However, 

the Amendment to the Code of Civil Procedure in 1996 allowed these cases to be 

under concurrent jurisdiction of the Tokyo and Osaka District Courts. Considering 

that intellectual property cases require specialized expertise and that the number of 

these cases is considerable, this amendment was aiming to ensure a prompt, full, and 

substantial trial by, as far as practicable, concentrating the jurisdiction over 

intellectual property cases in the Tokyo and Osaka District Courts, which have the 

know-how and expertise in hearing and adjudicating on these cases. Furthermore, 

the Code of Civil Procedure was amended again in 2003 with the aim of addressing 

                                                      
26 Article 12, paragraph (4) of the Administrative Case Litigation Act provides as follows. “An action 

for the revocation of an administrative decision against the State or an independent administrative 

agency prescribed in Article 2, paragraph (1) of the Act on General Rules for Independent 

Administrative Agency (Act No. 103 of 1999) or any of the juridical persons listed in the appended 

table may also be filed with the district court that has jurisdiction over the location of the high court 

that has jurisdiction over the location of the plaintiff's general venue (hereinafter referred to as a 

"specified court with jurisdiction" in the following paragraph).” 



14 
 

the issues concerning intellectual property litigation. Pursuant to this amendment, 

intellectual property litigation in the first instance is now under the exclusive 

jurisdiction of the Tokyo and Osaka District Courts, and in the second instance under 

the exclusive jurisdiction of the Tokyo High Court. Therefore, In comparison with 

jurisdiction over intellectual property litigation, there seem to be no convincing 

reasons to concentrate the jurisdiction only in the Tokyo District Court under the 

Antimonopoly Act. 

Nevertheless, regarding jurisdiction over actions for revocation of the JFTC’s cease 

and desist orders, there may be three possible grounds for concentrating the 

jurisdiction in the Tokyo District Court. First, it is necessary to ensure that 

professional judgments can be made by the court. Second, it is necessary to ensure 

that the cases involving multiple entrepreneurs engaged in anti-competitive activities 

such as cartels and bid-riggings, will be determined by the same court so as to 

achieve uniformity in decisions. Third, the JFTC’s Hearing Procedure System for 

administrative appeal, which has been functioned in effect as the court of the first 

instance so far, was basically conducted at the JFTC’s tribunal in Tokyo. Therefore, it 

may not cause more inconvenience to entrepreneurs than the present time to 

concentrate the jurisdiction in the Tokyo District Court. 

However, these grounds are not sufficient enough to support the exclusive 

jurisdiction of the Tokyo District Court. First, if professional judgments on the 

Antimonopoly Act violations are necessary, it is still possible to ensure the 

professionalism by establishing a special division in the Osaka District Court, as is the 

case for intellectual property litigation. Moreover, from the viewpoint of legislation, 

other options are available. For example, again, in the case of intellectual property 

litigation, it is under the exclusive jurisdiction of the Tokyo and Osaka District Courts 

in the first instance, and under the exclusive jurisdiction of the Tokyo High Court in 

the second instance. Whatever the case may be, the needs for professional expertise 

and uniformity in decisions cannot be reasonable grounds for sticking to the 

exclusive jurisdiction of the Tokyo District Court. Second, if uniformity in decisions 

regarding the Antimonopoly Act is so necessary, it can be achieved conclusively by 

the decision of the Supreme Court, which is also the principle of judicial review in 

Japan. Third, the JFTC’s Hearing Procedure for administrative appeal had been 

conducted in the JFTC Kinki Regional Office in Osaka City in the past (the so-called 

“the visiting tribunal”). Such an undeniable fact proved the ongoing need (though 

the number was rather low) to conduct the hearing procedure in the JFTC’s Regional 

Office with intensive schedule so as to examine witnesses efficiently. It undeniably 

raises concerns that, by concentrating the jurisdiction in the Tokyo District Court, 
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entrepreneurs might suffer more inconvenience than under the current system. To 

sum up, even granted that the concentration of jurisdiction to the Tokyo District 

Court under the New Amendment is unavoidable for the moment from the viewpoint 

of accumulating the know-how and improving the professionalism of judges, in view 

of the convenience of parties concerned, it is necessary to consider the possibility to 

amend the Antimonopoly Act again to add other district courts (such as the Osaka 

District Court) to the courts with jurisdiction in the future. 

 

III. Hearing procedures pertaining to the JFTC’s administrative orders, including 

cease and desist orders 

1. Introduction 

Following the abolition of the Hearing Procedure System, the final decision made 

by the JFTC will be shown in the JFTC’s cease and desist order. It is thus necessary to 

further enhance the current administrative procedures prior to the issuance of JFTC’s 

cease and desist order. In response to this need, The New Amendment provides the 

relevant procedures for hearings under the Antimonopoly Act in accordance with the 

protection level set in the provisions for hearing procedures under the Administrative 

Procedure Act, a fundamental law on administrative procedures. Specifically speaking, 

the JFTC should designate an officer to preside over the hearing procedures for its 

orders, including cease and desist orders, for the purpose of enhancing the 

administrative procedures prior to issuing orders27. (The designated officer presiding 

over the hearing procedure is hereinafter referred to “the procedural officer.”)  

The duty of the procedural officer includes: ①  presiding over the hearing 

procedure, having investigators provide explanations of the content of an anticipated 

cease and desist order, and of the main evidence, and adequately directing the 

entrepreneurs to inquire investigators; ② hearing the entrepreneurs’ statements of 

opinion; and ③ preparing a written record of the minutes of the hearing procedure, 

and a report listing the contentious issues based on the statements of opinion and 

evidence presented in the hearing. In this way, the procedural officer, as the presiding 

officer in charge of the hearing procedure, shoulders the responsibility for 

guaranteeing the procedural fairness during the whole hearing procedure, from the 

stage of the investigator’s explanation to that of the entrepreneur’s statements of 

opinion. In addition, In light of the general rule that hearings shall be in principle 

                                                      
27 Article 53, paragraph (1) of the New Amendment. 
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closed to the public28, the New Amendment also stipulates that the JFTC’s hearing 

procedure is not open to the public29. This is due to the consideration that, the 

explanations provided by the investigators in the beginning of the hearing procedure 

and the arguments between the party concerned and the investigators, may include 

the entrepreneurs’ trade secrets, trade secrets of the party’s clients, and private 

information of the entrepreneurs’ employees. 

2. Differences with the Administrative Procedure Act 

The hearing procedure under the New Amendment is basically at the same 

procedural protection level as that set in the provisions for hearing procedures under 

the Administrative Procedure Act. Among these provisions, several specific ones may 

be worth a note. First, a party concerned may appoint a representative. Second, a 

party concerned may inspect relevant evidence. Third, officials of the administrative 

body should explain the content of an anticipated decision, facts found by the 

administrative body, and application of applicable laws and regulations to such facts. 

A party concerned may inquire investigators of the administrative body, and state its 

opinion orally at the hearing (or present written statements of opinion). Fourth, 

officers presiding over the procedure should prepare a written record of the minutes 

of the procedure as well as a report, and submit these documents to the 

administrative body in charge. 

On the other hand, there also exist some differences with the Administrative 

Procedure Act. Take the following points for example. First, whereas the transcription 

of evidence is not permitted in the hearing held under the Administrative Procedure 

Act, it is allowed (the party’s documents and objects retained or seized by the JFTC, 

or the recorded statements provided by the party's employees) under the hearing 

procedure provided in the Antimonopoly Act. Second, in the case that officials 

provide explanations of the facts found by the administrative body, they do not have 

to explain the evidence in the hearing held under the Administrative Procedure Act, 

while the investigators of the JFTC have to explain the main evidence when 

explaining the facts found by the JFTC under the hearing procedure provided in the 

Antimonopoly Act. Third, as to the provisions not prescribed in the Administrative 

Procedure Act, the Antimonopoly Act provides that, the JFTC’s officials engaged in 

the investigation of the said case, such as the investigators in charge, cannot be 

designated as the procedural officer presiding over the hearing procedure. Fourth, in 

                                                      
28 Article 20, paragraph (6) of the Administrative Procedure Act. 

29 Article 54 Paragraph (5) of the New Amendment. 
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comparison with the Administrative Procedure Act providing that the officer 

presiding over the procedure should prepare a written report addressing its opinion 

as to whether the party’s assertion is justified, the Antimonopoly Act provides that 

the procedural officer should prepare a written report listing the contentious issues 

with respect to the said case under the hearing procedure. 

3. Inspection and transcription of evidence under the hearing procedure 

From the perspective of further improvement of procedure guarantee, as for the 

inspection of the evidence, some arguments about whether or not the inspection, 

disclosure of the evidence should be accepted. The revised bill Article 52 stipulates 

that, “during the period from the time received the notification based on the 

provisions of Article 50 Paragraph 1 to the conclusion of the hearing. It is able to 

request for inspection and transcription the evidence proved the fact which 

authorized by the Fair Trade Commission, is about the cases pertaining to the 

concerned opinion hearing (as for the copying in the concerned evidence, the 

copying of anything that prescribed by the rules of the Fair Trade Commission is 

limited, as things are submitted by concerned entrepreneurs or their employees 

otherwise things are recorded the statement of concerned entrepreneurs or their 

employees. It is the same in the following articles.) The JFTC cannot refuse those 

inspection or transcription unless when it is likely to cause harm to the third party’s 

interests or when there are other justifiable grounds “, it is allowed to do the 

inspection or transcription the evidence which is proved the authorized fact of the 

Fair Trade Commission. Regarding hearing proceedings under the Antimonopoly Act, 

to inform the opponent (the perspective disposition person) about disposition 

contents and disposition reasons before taking administrative measures, which is 

called hearing the opinions. In the case of grasping the announcement and collection 

under the Administrative Procedure Act, this inspection of the evidence proved the 

fact authorized by the Fair Trade Commission is thought as the equal level with “ the 

data providing the fact which caused the adverse disposition”, which is described in 

the Article 18 of the Administrative Procedure Act, if that is the case, depend on the 

awareness of what kind of the evidences are supported in relation to the disposition 

reasons thought by the administrative officials, it is allowed to inspect of the 

evidence proving the fact authorized by the administrative officials in order to 

increase a substantial hearing.  

As mentioned above, there are some justifiable grounds for the Article 52 of the 

revised law. Nevertheless, measures applied it are expected to be careful and flexible. 

In other words, by some kinds of regular ladder measures of the Fair Trade 
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Commission’s staff members, it is stipulated that “the scope of inspection is initially 

entrusted to the administrative official’s discretion”, if the disposed persons is not 

notified of the reason why a disposal becomes a problem and, practical parts of the 

evidential data which should be examined to be grounds for the disposal. Hardly 

would it be perceived to be needless worries. Although, the disposed persons do not 

request the whole inspection definitely, from the viewpoint of guarantee of disposed 

persons’ defense right, flexible measures are desirable. Even though it is possible for 

the people related to action for rescission to state the order to submit document in 

accordance to Article 220 of the Civil Procedure Code, if hearing proceedings innately 

remain in it name only, the wheel comes full circle.  

 

IV. Remaining issues 

Article 16 of the supplementary provisions of the New Amendment provides that, 

“this Act shall be examined from the viewpoint of ensuring consistency with other 

administrative procedures in Japan, and of ensuring that a party concerned can 

adequately defend itself. The government will aim to reach a conclusion of the 

consideration in about one year from the promulgation of this Act, and will take 

appropriate measures if it is found necessary.” It is therefore expected that the issues 

such as ensuring both the JFTC’s fact-finding functions and the defense right of the 

recipient of order, together with guaranteeing the consistency with other 

administrative investigation procedures in Japan, will be discussed thoroughly in a 

neutral stance from now on. The Policy Council’s document “Fundamental Policy on 

the Amendment to the Antimonopoly Act” on Dec. 9, 2009 provides that: “third, 

examination of the due process in administrative investigation procedure. The 

methods ensuring the recipient’s reasonable defense right including right to legal 

counsel and the attorney-client privilege shall be examined in a neutral stance 

pursuant to the Supplementary Resolution of the Amendment to the Antimonopoly 

Act in 2009, and shall reach a conclusion of the consideration in about one year from 

the promulgation of this Act in principle.” Furthermore, the Supplementary 

Resolution of the Amendment to the Antimonopoly Act in 2009 provides that “when 

conduct an interrogation or voluntary hearing proceeding, the JFTC may refer to the 

cases of foreign countries, consider the possibility to take the methods including legal 

council’s appointment, right to have legal counsel present during proceedings, and 

the delivery of written statement in a positive way, while maintaining consistency of 

criminal proceeding and other administrative procedures in Japan.” 
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In future, the opinion about the need for introducing the “visualization” of 

investigation procedures will be strengthened to secure the fairness and 

transparency of the procedures. As to the “visualization” of investigation procedures, 

it is criticized that the witness may be refrained from telling the truth. In addition, it 

is criticized that particularly in cases such as abuse of superior bargaining position, 

the suffered small and medium sized enterprises may be unwilling to cooperate 

because they are afraid of revenge by the violating entrepreneur. Similarly, there is 

no regulation regarding to the presence of legal counsel during witness interrogation, 

and it is not accepted in practice, either. As to the reason for not permitting the 

presence of legal counsel, it is worried that if permitted such right, it would be easier 

to destroy evidence by conspiracy, and result in reluctant witness problems, thus 

becoming an obstacle of finding the truth. The “reluctant problem” is not limited in 

the situation where a legal counsel is appointed by the entrepreneur, even in the 

situation where a legal counsel is appointed by individual, there is no difference in 

the basic problem that a witness may be reluctant to testify because of the afraid of a 

third party. When a witness refuse to appoint the legal counsel recommended by the 

entrepreneur, and decide to appoint a legal counsel by individual, it may be 

considered that he will make some statements against the entrepreneur. Moreover, 

another reason for not permitting the presence of legal counsel is the fact that in 

criminal procedures and other administrative investigation procedures in Japan, it is 

not permitted for a legal counsel to present during interrogation proceeding in the 

first place. In contrast, there are some opinions argued that if the person being 

investigated have requested, transcript of statement record should be offered to the 

requester, and some methods should be taken, such as permitting the presence of 

legal counsel during the interrogation conducted by investigator, or recording the 

procedure in video. As for the arguments for introducing the right to legal counsel 

and the attorney-client privilege, this article worries about that if we introduce these 

system into the current administrative investigation procedures for Antimonopoly Act 

violation cases, it may become difficult to finding the truth, thus significantly 

influence the enforcement of Antimonopoly Act. On the other hand, it is indisputable 

that the due process of the recipient should be properly ensured. In short, rather 

than denying the arguments for introducing the right to legal counsel and the 

attorney-client privilege from the beginning, we should examine the arguments 

thoroughly and carefully. 


