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! “Field-of-use, territorial, and other limitations on intellectual property licenses may serve procompetitive ends by
allowing the licensor to exploit its property as efficiently and effective as possible. These various forms of
exclusivity can be used to give a licensee an incentive to invest in the commercialization and distribution of products
embodying the licensed intellectual property and to develop additional applications for the license property” (see
"Antitrust Guidelines for the Licensing of Intellectual Property," Issued by the U.S. Department of Justice and the
Federal Trade Commission, April 6, 1995, 1 2.3).
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2 Valley Drug Co. v. Geneva Pharms, Inc., 344 F. 3d 1294(11th Cir. 2003).
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% |d. at 1304. [... If this case merely involved one firm making monthly payments to potential competitors
in return for their exiting or refraining from entering the market, we would readily affirm the district court's
order. This is not such a case, however, because one of the parties owned a patent.... ]

* 1d. at 1304. [...A patent grants its owner the lawful right to exclude others. See 35 U.S.C. 88 271(a)
(defining infringement) & 283 (providing injunctive relief for infringement); Dawson Chem. Co. v. Rohm &
Haas Co., 448 U.S. 176, 215, 100 S. Ct. 2601, 2623, 65 L. Ed. 2d 696 (1980) ("The essence of a patent
grant is the right to exclude others from profiting by the patented invention."). This exclusionary right is
granted to allow the patentee to exploit whatever degree of market power it might gain thereby as an
incentive to induce investment in innovation and the public disclosure of inventions...]

° |d. at 1312. [... These arguments require consideration of the scope of the exclusionary potential of the
patent, the extent to which these provisions of the Agreements exceed that scope, and the anticompetitive
effects thereof....]

% 1d. at. 1065-66 [..-We think that neither the rule of reason nor the per se analysis is appropriate in this
context. We are bound by our decision in Valley Drug where we held both approaches to be ill-suited for
an antitrust analysis of patent cases because they seek to determine whether the challenged conduct had
an anticompetitive effect on the market. 344 F.3d 1294, 1311. By their nature, patents create an
environment of exclusion, and consequently, cripple competition. The anticompetitive effect is already
present. "What is required here is an analysis of the extent to which antitrust liability might undermine the
encouragement of innovation and disclosure, or the extent to which the patent laws prevent antitrust
liability for such exclusionary effects." Id. Therefore, in line with Valley Drug, we think the proper analysis
of antitrust liability requires an examination of: (1) the scope of the exclusionary potential of the patent; (2)
the extent to which the agreements exceed that scope; and (3) the resulting anticompetitive effects. Valley
Drug, 344 F.3d at 1312...]
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" In re Tamoxifen Citrate Antitrust Litig., 466 F.3d 182,213 (2d. Cir. 2006). [...We further agree with the
Cipro Ill court that absent an extension of the monopoly beyond the patent's scope, an issue that we
address in the next section of this opinion, and absent fraud, which is not alleged here, the question is
whether the underlying infringement lawsuit was "objectively baseless in the sense that no reasonable
litigant could realistically expect success on the merits...]

® Tamoxifen, 429 F. 3d at 392 [...In such a case, so long as the patent litigation is neither a sham nor
otherwise baseless, the patent holder is seeking to arrive at a settlement in order to protect that to which it
is presumably entitled: a lawful monopoly over the manufacture and distribution of the patented
product...]

? Schering-Plough Corp. v. FTC, 402 F.3d 1056, 1066-67 (11th Cir. 2005), cert. denied, 126 S. Ct
2929(2006.) [...By virtue of its '743 patent, Schering obtained the legal right to exclude Upsher and ESI
from the market until they proved either that the '743 patent was invalid or that their products, Klor-Con
and Micro-K 20, respectively, did not infringe Schering's patent...]
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"' Professional Real Estate Investors v. Columbia Pictures Industries Property, 508 U.S. 49 (1993)
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